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The North Carolina Department of Commerce (“Commerce”), an agency of the State of  

North Carolina (“State”), enters into this Rural Economic Development Grant Agreement 

(“Grant Agreement”) with the City of Fayetteville (the “Governmental Unit” and, together with 

Commerce, the “Parties”).   

  

WHEREAS, the North Carolina General Assembly (“General Assembly”) has 

determined that it is the policy of the State to stimulate economic activity and to create new jobs 

for citizens of the State by providing matching grants or loans to specific local governmental 

units so as to productively reuse certain buildings and properties or expand rural health care 

facilities subject to the requirements of N.C.G.S. §§143B-472.127 and .128; and   

  

WHEREAS, under N.C.G.S. §143B-472.128, the General Assembly created the North 

Carolina Rural Infrastructure Authority (“Rural Authority”) to review applications for and, 

where appropriate, authorize such matching grants or loans, and, under N.C.G.S. §§143B472.126 

and .127, the General Assembly authorized Commerce to administer such grants or loans; and  

  

WHEREAS, pursuant to N.C.G.S. §§143B-472.127 and .128, and based on the terms, 

conditions and representations in this Grant Agreement’s Exhibits A (Scope of Project), Exhibit 

B (Payment Schedule), Exhibit C (Reporting Schedule), Exhibit D (Closeout Schedule/Job 

Requirements), Exhibit E (LBC), Exhibit F (Promissory Note) and Exhibit G (Waiver of 

Confidentiality (“Waiver”)), the Rural Authority has approved a grant (the “Grant”) to the 

Governmental Unit; and  

  

WHEREAS, without limitation, the Rural Authority awarded the Grant: (1) based on the 

application filed by the Governmental Unit and any subsequent materials supporting the 

application that have been approved of by Commerce in writing, all of which are incorporated by 

reference herein; (2) based on the representation in the application that Best Building, LLC a 

North Carolina limited liability company (the “Owner”) owns certain real property located at:  

 

  235 North McPherson Church Road  

Fayetteville, NC 28301  

  

in Cumberland County, North Carolina (the “Property”); (3) based on Commerce’s Grant 

requirements and guidelines, which are incorporated herein and which may be amended, 

modified or supplemented and applied accordingly to this Grant Agreement by Commerce in its 

sole discretion; and for (4) the creation and retention of certain jobs in the course of completing 

certain renovations/construction work at the Property (altogether, the “Project,” as summarized 

in Exhibit A to this Grant Agreement).    

   

NOW, THEREFORE, in consideration of the mutual promises and such other valuable 

consideration as set out herein, the Parties mutually agree to the following terms and conditions:  
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1. Scope of Program/Agreements to be Executed.  

  (a).  As conditions of the Grant Agreement:  

  i.  The highest elected official of the Governmental Unit shall execute two originals 

of this Grant Agreement in its exact form (unless Commerce approves of a 

change to its terms in writing) and shall return one of them to Commerce;  

  ii.  The Governmental Unit shall ensure that its highest elected official and a duly 

authorized representative of the Owner execute two originals of the Rural  

Economic Development Loan Agreement and Legally Binding Commitment 

(“LBC”) in its exact form (unless Commerce approves of a change to its terms in 

writing) and shall return one such original to Commerce with the one executed 

original of the Grant Agreement;   

  iii.  The Governmental Unit shall ensure with the Owner that every individual or 

entity that has any ownership interest in the real property which is the subject of 

the Project executes two originals of the Promissory Note attached as Exhibit F 

in its exact form and shall return one such original to Commerce with the one 

executed originals of the Grant Agreement; and  

  iv.  Exhibit A refers to the entity (or entities, as applicable) required to create and 

maintain certain full-time new jobs (“New Jobs”) to complete the Project as the 

“Company,” the “Employer” and the “Business” (together and hereinafter, the  

“Business”).  The Governmental Unit shall ensure that an authorized  

representative of each Business executes a Waiver of Confidentiality (“Waiver”),  

attached as Exhibit G, and shall return the original of any such Waiver to 

Commerce with the executed originals of the Grant Agreement.  The 

Governmental Unit shall also ensure that any additional Business which 

becomes involved in the Project after the Grant Agreement is finalized executes 

a Waiver upon its involvement, the original of which the Governmental Unit 

shall promptly forward to Commerce.    

  (b).  The Governmental Unit shall provide Commerce with any information obtained 

pursuant to the LBC and allow Commerce to execute any rights of the Governmental 

Unit under the LBC, including the Governmental Unit’s rights of access, review or 

monitoring and Commerce’s rights as a third-party beneficiary thereunder.  

  (c).  The Governmental Unit shall exercise all of its rights and duties under the LBC in a 

prudent and timely manner to ensure the use of the Grant funds for the intended 

purposes and objectives and to preserve the rights of Commerce in this Grant 

Agreement and the LBC.  
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  (d).  The LBC specifies how many New Jobs the Business must create and maintain in the 

performance of the Project and, if the Business fails to do so, those Grant funds that 

the Owner must repay to the Governmental Unit for return to Commerce or else repay 

directly to Commerce, upon request and as directed.  If such New Jobs are not created 

or maintained, then the Governmental Unit shall return to Commerce any Grant funds 

it has not already disbursed to the Owner, make a timely demand for repayment from 

the Owner and, if such repayment is not forthcoming, initiate and fully litigate legal 

proceedings against the Owner to recover such repayment.     

  

  (e). Without limitation, failure by the Governmental Unit to timely demand repayment  

from and, if necessary, initiate and fully litigate such legal proceedings against the 

Owner may affect the future consideration of the Governmental Unit for grant 

programs administered by Commerce.  Further, and without limitation, if the 

Governmental Unit fails to timely initiate legal proceedings against the Owner for 

such repayment and Commerce elects to do so instead, the Governmental Unit is 

responsible and agrees to reimburse Commerce for all litigation costs and reasonable 

attorneys’ fees that Commerce incurs in pursuing repayment.     

    

1. Changes in the Project or Other Conditions.  

    

  (a). A “Project Change” is any material alteration, addition, deletion or expansion of the  

Project, including (without limitation) material changes to construction or 

rehabilitation, the terms or conditions of the loan under the LBC (“Loan”), the 

required number of New Jobs, the matching investment in the Project, any cessation 

of business by the Owner or any Business and any filing of bankruptcy by the 

Governmental Unit, the Owner or any Business.  There shall be no Project Changes 

unless expressly approved of by Commerce in a separate, prior written agreement 

stating, if applicable, the costs and schedule for completing the Project Change.    

  

Notwithstanding the foregoing and wherever referred to in this Grant Agreement,  

“cessation of business,” “ceasing to do business” and “ceases to do business” shall 

not include (1) ceasing operations to maintain, service or upgrade real or personal 

property of the Owner, (2) seasonal shutdowns of operations as long as such 

cessation do not exceed a total of four (4) weeks in any calendar year (excluding time 

attributable to an event of force majeure as described below) and (3) under the 

circumstances of for the period of time described in Paragraph 17 below.  

  (b). Additionally, the Governmental Unit shall immediately notify Commerce of any 

change in conditions or local law, or any other event, which may significantly affect 

its ability to oversee, administer or perform this Grant Agreement, the LBC or the 

Project.  In its sole and unreviewable discretion, Commerce may deem such a change 

in conditions, local law or other event to constitute a Project Change.  
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3. Term of Grant Agreement.  The effective period of this Grant Agreement shall commence 

on 12/9/2021 (“Effective Date”) and shall terminate on 12/9/2023 unless terminated on an 

earlier date under the terms of this Grant Agreement (either one of which dates shall 

constitute the “Termination Date”) or unless extended for an express term in writing by the 

Governmental Unit.  

    

4. Funding.  The Rural Authority grants to the Governmental Unit an amount not to exceed 

$70,000.00 for expenditures directly relating to the Project.  The Governmental Unit hereby 

represents and warrants that all Grant funds shall be utilized exclusively for the purpose of 

the Project and consistent with all applicable laws, rules, regulations and requirements, and 

that the Governmental Unit shall not make or approve of any improper expenditure of 

Grant funds (including Loan funds).  Administrative expenses of the Governmental Unit  

are not eligible for Grant funding and any such use of Grant funds will violate this Grant 

Agreement.    

5. Independent Status of the Governmental Unit.  

    

a) The Governmental Unit is an entity independent from the Rural Authority and 

Commerce.  The Grant Agreement, the LBC, the Project and any actions taken 

pursuant to them shall not be deemed to create a partnership or joint venture between 

or among Commerce, the Rural Authority, the Governmental Unit or any third party 

(including, without limitation, the Owner or any Business).  Nor shall the Grant 

Agreement, the LBC or the Project be construed to make the Governmental Unit 

(including its employees, agents, members or officials) or any third party (including, 

without limitation, the Owner or any Business) employees, agents, members or 

officials of Commerce or the Rural Authority.  Neither the Governmental Unit nor 

any third party (including, without limitation, the Owner or any Business) shall have 

the ability to bind Commerce or the Rural Authority to any agreement for payment of 

goods or services or represent to any person that they have such ability.    

b) The Governmental Unit shall be responsible for payment of all of its expenses, 

including rent, office expenses and all forms of compensation to employees.  The 

Governmental Unit shall provide worker's compensation insurance to the extent 

required for its operations and shall accept full responsibility for payments of 

unemployment tax or compensation, social security, income taxes, and any other 

charges, taxes or payroll deductions required by law in connection with its 

operations, for itself and its employees who are performing work pursuant to this 

Grant Agreement.  All expenses incurred by the Governmental Unit are its sole 

responsibility, and neither Commerce nor the Rural Authority shall be liable for the 

payment of any obligations incurred in the performance of the Project.  

    

6. Method of Payment. Commerce shall pay the Grant funds to the Governmental Unit in 

accordance with the Payment Schedule attached hereto as Exhibit B after receipt of written 

requests for payment from the Governmental Unit certifying that the conditions for such 

payment under this Grant Agreement have been met and that the Governmental Unit is 
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entitled to receive the amount so requested and any other documentation that may be 

required by Commerce.  

    

7. Obligation of Funds.  The Governmental Unit shall not obligate Grant funds prior to the 

Effective Date or subsequent to the Termination Date of this Grant Agreement.  All 

obligations outstanding as of the Termination Date shall be liquidated within thirty days.      

    

8. Project Records.  

    

a) The Governmental Unit shall maintain full, accurate and verifiable financial records, 

supporting documents and all other pertinent data for the Project in such a manner as 

to clearly identify and document the expenditure of the State funds provided under 

this Grant Agreement separate from accounts for other awards, monetary 

contributions or other revenue sources for this Project.    

b) The Governmental Unit shall retain all financial records, supporting documents and 

all other pertinent records related to the Project for a period of five (5) years from the 

Termination Date.  In the event such records are audited, all Project records shall be 

retained beyond the five-year period until the audit is concluded and any and all audit 

findings have been resolved.  

    

9. Monitoring, Reports and Auditing.    

    

  a)  The Governmental Unit agrees to ensure compliance and provide its assistance with 

such monitoring and auditing requirements as the State may request, including 

following the Termination Date of this Grant Agreement.  Additionally, the 

Governmental Unit shall regularly monitor all performance under Grant-supported 

activities, including activities performed by the Owner and any Business, to ensure 

that time schedules are being met, New Jobs are being created and maintained and 

other performance goals are being achieved.    

  b)  The Governmental Unit shall furnish Commerce detailed written progress reports 

according to the time periods specified in Exhibit C or as otherwise requested by 

Commerce.  Such reports should describe the progress made by the Governmental 

Unit, the Owner and any Business toward achieving the purpose(s) of the Project, 

including specifically the goals of New Job creation and maintenance.  Such 

descriptions should include the successes and problems encountered during the 

reporting period.  Failure to submit a required report by the scheduled submission 

date will result in the withholding of any forthcoming payment until Commerce is in 

receipt of the delinquent report and the report meets with Commerce’s approval, in 

Commerce’s sole discretion.  
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  c)  The Governmental Unit acknowledges and agrees that, with regard to the Grant 

funds, it will be subject to the audit and reporting requirements prescribed by N.C.G.S 

§159-34, Local Government Finance Act - Annual Independent Audit; rules and 

regulations.  Such audit and reporting requirements may vary depending upon the 

amount and source of Grant funding received by the Governmental Unit and are 

subject to change from time to time.    

  d)  Within thirty (30) days after the Termination Date, the Governmental Unit shall 

submit a final report to Commerce describing the activities and accomplishments of 

the Project.  The final report shall include a review of performance and activities over 

the entire Project period.  In the final report, the Governmental Unit should describe 

the Project, how it was implemented, to what degree the established Project 

objectives were met and the difficulties encountered, what the Project changed and its 

cost.    

  e)  The Governmental Unit grants the State and any of its related agencies, commissions 

or departments (including, without limitation, Commerce, the North Carolina State 

Auditor and the North Carolina Office of State Budget and Management) and any of 

their authorized representatives, at all reasonable times and as often as necessary 

(including after the Termination Date), access to and the right to inspect, copy, 

monitor, and examine all of the books, papers, records and other documents relating to 

the Grant Agreement, the LBC or the Project. Likewise, the Governmental Unit  

shall ensure that the Owner and any Business provide the same access.   In addition, 

the Governmental Unit agrees to comply at any time, including after the Termination 

Date, with any requests by the State (including, without limitation, the Rural  

Authority or Commerce) for other financial and organizational materials to permit the 

State to comply with its fiscal monitoring responsibilities or to evaluate the short- and 

long-range impact of its programs.    

    

10. Termination; Availability of Funds.  

    

a) If the Governmental Unit fails to fulfill in a timely and proper manner its obligations 

or violates any of the covenants or stipulations under this Agreement, if the Owner 

fails to fulfill in a timely and proper manner its obligations or violates any of its 

covenants or stipulations under the LBC or if any Business fails to fulfill those 

requirements applicable to it in the LBC, the Governmental Unit agrees that 

Commerce has the right to terminate this Grant Agreement and/or the LBC by giving, 

as applicable, the Governmental Unit or the Governmental Unit and the Owner 

written notice specifying the Termination Date, which Commerce may determine in 

its sole discretion.  Upon such termination, Commerce shall have no responsibility to 

make additional Grant payments.  Upon such termination, the Governmental Unit 

shall not expend any Grant funds (including Loan funds) without Commerce’s 

express written authorization and shall return all unspent Grant funds to Commerce 

upon demand.  
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b) The obligations of the Rural Authority and/or Commerce to pay any amounts under 

this Grant Agreement are contingent upon the availability and continuation of funds 

for such purpose.  If funds for the Grant (and therefore the Loan) become 

unavailable, the Governmental Unit agrees that Commerce has the right to terminate 

this Grant Agreement and/or the LBC by giving written notice specifying the 

Termination Date, which Commerce shall determine in its sole discretion.  Upon such 

termination, the State shall have no responsibility to make additional Grant payments.  

Further, upon such termination, the Governmental Unit shall not expend any Grant 

funds (including Loan funds) without Commerce’s express written authorization and 

shall return all unspent Grant funds to Commerce upon demand.  

    

11. Liabilities and Loss.  The Governmental Unit hereby agrees to release, indemnify and hold 

harmless the State (including, without limitation, the Rural Authority and Commerce), and 

their respective members, officers, directors, employees, agents and attorneys (together, the 

"Indemnified Parties"), from any claims of third parties (including, without limitation, the 

Owner and the Business) arising out of any act or omission of the Governmental Unit or 

any third party (including, without limitation, the Owner and the Business) in connection 

with the performance of this Grant Agreement, the LBC or the Project, and for all losses 

arising from their implementation. Without limiting the foregoing, the Governmental Unit 

hereby releases the Indemnified Parties from, and agrees that such Indemnified Parties are 

not liable for, and agrees to indemnify and hold harmless the Indemnified Parties against, 

any and all liability or loss, cost or expense, including, without limitation, reasonable 

attorneys’ fees, fines, penalties and civil judgments, resulting from or arising out of or in 

connection with or pertaining to, any loss or damage to property or any injury to or death of 

any person occurring in connection with the Project, or resulting from any defect in the 

fixtures, machinery, equipment or other property used in connection with the Project or 

arising out of, pertaining to, or having any connection with, the Project or the financing 

thereof (whether arising out of acts, omissions, or negligence of the Governmental Unit or 

of any third party (including, without limitation, the Owner and the Business), or of any of 

their agents, contractors, servants, employees, licensees, lessees, or assignees), including 

any claims and losses accruing to or resulting from any and all subcontractors, material 

men, laborers and any other person, firm or corporation furnishing or supplying work, 

services, materials or supplies in connection with the Project.  

    

12. Governmental Unit Representations and Warranties.  The Governmental Unit hereby 

represents and warrants that:  

    

  a)  The execution and delivery of this Grant Agreement have been duly authorized by all 

necessary Governmental Unit action and are not in contravention of law or in 

contravention of the provisions of any indenture agreement or undertaking to which 

the Governmental Unit is a party or by which it is bound.  
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  b)  There is no action, suit proceeding, or investigation at law or in equity or before any 

court, public board or body pending, or to the knowledge of the Governmental Unit, 

threatened against or affecting it, the Owner or the Business, that could or might 

adversely affect the Project or any of the transactions contemplated by this Grant 

Agreement or the validity or enforceability of this Grant Agreement or the abilities of 

the Governmental Unit or the Owner to discharge their obligations under this Grant 

Agreement.  If it is subsequently found that an action, suit, proceeding, or 

investigation did or could threaten or affect the development of the Project, the 

Governmental Unit shall be liable to Commerce for repayment of the entire amount of 

the Grant and this Grant Agreement may be terminated by Commerce effective upon 

notice.  

  c)  No consent or approval is necessary from any governmental authority as a condition 

to the execution and delivery of this Grant Agreement by the Governmental Unit or 

the performance of any of its obligations hereunder, or all such requisite 

governmental consents or approvals have been obtained.  The Governmental Unit 

shall provide Commerce with evidence of the existence of any such necessary 

consents or approvals at the time of the execution of this Grant Agreement.  

  d)  The Governmental Unit is solvent.  

  e)  A cash match grant, loan or other funding (“Cash Match”) equal to the amount of the  

Loan shall have been unconditionally committed to the Project.  The Governmental  

Unit shall have procured and contributed at least five percent (5%) of this Cash 

Match, but no part of this 5% contribution can have derived, either directly or 

indirectly, from any other State or federal source.  All Cash Match funds shall be 

utilized exclusively for the purpose of the Project, and there shall be no improper 

expenditures of Cash Match funds.  All Cash Match funds shall be expended prior to 

or simultaneously with and at the same rate as the Owner’s expenditure of Loan 

funds.  

  (f).  Upon the Governmental Unit’s reasonable inquiry of and receipt of supporting 

evidence from the Owner, both the Owner and any Business are duly authorized to do 

business under North Carolina law and are not delinquent on any federal, state or 

local taxes, licenses or fees.  

    

13. Cessation/Termination, Bankruptcy, Dissolution or Insolvency.    
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  a)  Under the LBC, the Owner agrees at all times to preserve its legal existence, except 

that it may merge or consolidate with or into, or sell all or substantially all of its 

assets to, any entity that expressly undertakes, assumes for itself and agrees in writing 

to be bound by all of the obligations and undertakings of the Owner contained in the 

LBC.  If the Owner so merges, consolidates or sells its assets without such an 

undertaking being provided, it agrees in the LBC to repay to the Governmental Unit 

or Commerce, upon request and as directed, all unspent Loan funds.  Further, a 

merger, consolidation or sale without such an undertaking shall constitute a material 

default under the LBC, and the Governmental Unit or Commerce may terminate the 

LBC upon written notice to the Owner and hold the Owner liable for any other 

repayment provided for under the LBC.  

  b)  Other than as provided for in Paragraph 13(a) above, if the Owner or any Business 

ceases to do business or becomes the subject of any bankruptcy, dissolution or 

insolvency proceeding prior to the Termination Date, it shall be the sole responsibility 

of the Governmental Unit to (i) immediately notify Commerce and (ii) pursue any 

claim for Grant funds owed the State by the Owner or Business, including in any 

legal proceeding, to obtain the maximum payment allowed by law.  To the extent the 

Governmental Unit fails to pursue repayment of the Grant funds in such a proceeding 

and obtain the maximum payment allowed by law, and without limitation, the  

Governmental Unit shall be liable to Commerce for all amounts that should have been 

awarded to the Unit in the proceeding if it had taken the necessary action  

(notwithstanding whether such amounts would have actually been paid by the Owner 

or Business).  Alternatively, without limitation, if the Governmental Unit fails to 

pursue repayment of the Grant funds in such a proceeding and Commerce elects to do 

so instead, the Governmental Unit is responsible and agrees to reimburse Commerce 

for all legal costs and reasonable attorneys’ fees that Commerce incurs in pursuing 

repayment.  

  c)  If the Governmental Unit fails to provide Commerce notice of the Owner or any 

Business ceasing to do business or becoming the subject of any bankruptcy, 

dissolution or insolvency proceeding prior to the Termination Date, it shall constitute 

a material default under this Grant Agreement.  If there is such a cessation or such a 

proceeding, Commerce may terminate the Grant Agreement upon written notice to the 

Governmental Unit. If there is such a cessation or such a proceeding, the 

Governmental Unit agrees that Commerce has the right to terminate this Grant  

Agreement and/or the LBC by giving, as applicable, the Governmental Unit or the 

Governmental Unit and the Owner written notice specifying the Termination Date, 

which Commerce may determine in its sole discretion.  Upon such termination, the 

Governmental Unit, the Owner and any Business shall not expend any Grant or Loan  

funds without Commerce’s express written authorization and shall return all unspent 

Grant or Loan funds to Commerce upon demand and if permissible under applicable 

bankruptcy, dissolution or insolvency law.  

    

14. Additional Repayment Requirements and Remedies.  
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a) The repayment requirements and remedies addressed in this Paragraph 14 are in 

addition to those repayment requirements and other remedies set forth elsewhere in 

this Grant Agreement, including the requirements to repay unspent Grant funds.  No 

remedy conferred or reserved by or to the State is intended to be exclusive of any 

other available remedy or remedies, but each and every such remedy shall be 

cumulative and shall be in addition to every other remedy provided for in this Grant 

Agreement, or now or hereinafter existing at law, in equity, or by statute, and any 

such right or power may be exercised from time to time and as often as may be 

deemed expedient.  

b) If there is a breach of any of the requirements, covenants or agreements in this Grant 

Agreement or the LBC, or if there are any representations or warranties which are 

untrue as to a material fact in this Grant Agreement, the LBC or in relation to the 

LBC or the Project (including the performance thereof), the Governmental Unit 

agrees that Commerce has the sole discretion to require repayment from the 

Governmental Unit of an amount of Grant funds to be determined in Commerce’s 

sole discretion but not to exceed the amount of Grant funds the Governmental Unit 

has already received under this Grant Agreement.  Such requirements, covenants or 

agreements include but are not limited to Paragraphs 1, 2(a), 4, 10(a), 12 and 13 of 

this Grant Agreement and include but are not limited to the creation and retention of 

the New Jobs and the retention of the Baseline Number of jobs under the LBC.   

    

15. No Waiver by the State.  Failure of the State (including, without limitation, the Rural 

Authority and Commerce) at any time to require performance of any term   or provision of 

this Grant Agreement or the LBC shall in no manner affect the rights of the State at a later 

date to enforce the same or to enforce any future compliance with or performance of any of 

the terms or provisions hereof.  No waiver of the State of any condition or the breach of 

any term, provision or representation contained in this Grant Agreement or the LBC, 

whether by conduct or otherwise, in any one or more instances, shall be deemed to be or 

construed as a further or continuing waiver of any such condition or of the breach of that or 

any other term, provision or representation.  

    

16. Waiver of Objections to Timeliness of Legal Action.  The Governmental Unit knowingly 

waives any objections it has or may have to timeliness of any legal action (including any 

administrative petition or civil action) by the State (including, without limitation, the Rural 

Authority or Commerce) to enforce its rights under this Grant Agreement.  This waiver 

includes any objections the Governmental Unit may possess based on the statutes of 

limitations or repose and the doctrines of estoppel or laches.    

 

    

17. Force Majeure.  If (a) during the term of this Grant the real or personal property located on 

or constituting the Property suffers damage or destruction caused by acts of God, fires, 

floods, storms, insurrection, riots, acts of the public enemy, national catastrophe, or similar 
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unexpected events, (b) such damage or destruction was not principally caused by the 

negligence, willful misconduct or violation of applicable law by the Owner, (c) the Owner 

uses reasonable efforts to repair, or to work around, such damage or destruction reasonably 

promptly, and (d) as a direct result of such damage or destruction the Owner cannot satisfy 

the requirements and obligations of Sections 3 of the LBC as and when the LBC requires, 

then the Owner will be entitled to an extension of time not to exceed sixty (60) days to 

satisfy the requirements and obligations of Section 3 of the LBC; provided that the 

Governmental Unit in its sole discretion with respect to the obligations it is owed by the 

Owner, may elect to extend that sixty day period to give the Owner additional time to 

satisfy those requirements.  

    

18. Special Provisions and Conditions.  

    

  a)  Non-discrimination.  The Governmental Unit agrees not to discriminate by reason of 

age, race, religion, color, sex, national origin or disability related to the activities of 

this Grant Agreement.  

  b)  Conflict of Interest.  The Governmental Unit shall adopt and keep on file, along with 

the executed copies of this Grant Agreement, a copy of its policy and any ordinance 

or resolution it has adopted addressing conflicts of interest that may arise involving 

the members of the Governmental Unit’s governing body and/or any of its employees 

or officers involved in the Grant, the LBC or the Project.  Such policy, ordinance or 

resolution shall address situations in which any of these individuals may directly or 

indirectly benefit, other than through receipt of their normal compensation in their 

capacities as the Governmental Unit’s employees, officers or members of its 

governing body, from the Grant, the LBC or Project, and shall include actions to be 

taken by the Unit or the individual, or both, to avoid conflicts of interest and the 

appearance of impropriety.  Additionally, the Governmental Unit certifies that, as of 

the date it executes this Grant Agreement, no such individuals have such a conflict of 

interest or will directly or indirectly benefit, except in the capacities described above, 

from the Grant, LBC or Project.   Throughout the duration of this Grant Agreement, 

the LBC and the Project, the Governmental Unit has the duty to promptly inform 

Commerce of any such conflict of interest or direct or indirect benefit of which it 

becomes aware.  

  c)  Compliance with Laws.  The Governmental Unit shall at all times observe and 

comply with all laws, regulations, codes, rules, ordinances and other requirements 

(together, “Laws”) of the state, federal and local governments which may in any 

manner affect the performance of the Grant Agreement, the LBC or the Project.    

  d)  Non-Assignability. The Governmental Unit shall not assign or transfer any interest in 

the Agreement without the prior written consent of Commerce; provided, however, 

that claims for money due to Governmental Unit from Commerce under this 

Agreement may be assigned to any commercial bank or other financial institution 

without such approval.  
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e) Personnel. The Governmental Unit represents that it has, or will secure at its own 

expense, all personnel required to monitor, carry out and perform the scope of 

services of this Agreement.  Such employees shall not be employees of 

Commerce.  Such personnel shall be fully qualified and shall be authorized under 

state and local law to perform such services.  

  

19. Notice.  All notices required or permitted to be delivered hereunder and all communications 

in respect hereof shall be in writing and shall be deemed given when personally delivered 

or when deposited in the United States mails, certified, return receipt requested, first class, 

postage prepaid and addressed as follows:  

      

      

If to the Rural Authority or Commerce:  Attn:  Hazel Edmond 

Program Manager  

      North Carolina Department of Commerce  

      Rural Economic Development Division  

      301 North Wilmington Street  

      4346 Mail Service Center  

    

  

  Raleigh, North Carolina 27699-4346  

If to the Governmental Unit:  Attn:  The Honorable Mitch Colvin 

Mayor  

      City of Fayetteville  

      433 Hay Street  

Fayetteville, NC 28301-5537  

  

  or addressed to such other address or to the attention of such other individual as Commerce 

or the Governmental Unit shall have specified in a notice delivered pursuant to this 

subsection.  
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20. Entire Agreement.  This Grant Agreement supersedes all prior agreements between or 

among the Rural Authority and/or Commerce and the Governmental Unit with regard to the 

Project and expresses their entire understanding with respect to the transactions 

contemplated herein, and shall not be amended, modified or altered except pursuant to a 

writing signed by both Commerce and the Governmental Unit.  

    

21. Execution.  This Grant Agreement may be executed in one or more counterparts, each of 

which, when executed, shall be deemed an original, and such counterparts, together, shall 

constitute one and the same Grant Agreement which shall be sufficiently evidenced by one 

of such original counterparts.  

    

22. Construction.  This Grant Agreement shall be construed and governed by the laws of the 

State of North Carolina.  

    

23. Severability.  Each provision of this Grant Agreement is intended to be severable and, if 

any provision of this Agreement is held to be invalid, illegal or unenforceable in any 

respect, such invalidity, illegality or unenforceability shall not affect or impair any other 

provision of this Grant Agreement, but this Grant Agreement shall be construed as if such 

invalid, illegal or unenforceable provision had not been contained herein.  

  

24. Acceptance.  If the Governmental Unit agrees to the Grant conditions as stated, please 

return the executed documents specified in Paragraph 1(a).  This Grant may be withdrawn 

if Commerce has not received such documents within thirty (30) days from the date of the 

cover letter from Commerce to the Governmental accompanying this Grant Agreement and 

its Exhibits.  
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IN WITNESSETH WHEREOF, the parties hereto have executed this Grant Agreement as of the 

date first above written.  

  

   City of Fayetteville  

           

    Signature:    [SEAL]  

        

        

   Printed Name:   

 

        

        

    Title:   

 

        

        

    Date:   

 

           

      

  North Carolina Department of Commerce  

      

          

    Signature:   

        

        

    Printed Name: Kenny Flowers  

 

        

        

    Title:  Assistant Secretary for Rural Economic Development   

 

        

        

    Date:  5/10/2021  

 

  

[ S EAL]   
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EXHIBIT A SCOPE OF PROJECT  

  
Summary: The project will support the reuse of a 42,965 SF building located at 235 North McPherson Church Road. The 

building was constructed in 1973 and has been vacant for three years. eClerx, LLC provides critical business to number of 

global Fortune 2000 clients across financial services, retail, media & entertainment, manufacturing, and software.  

  

  
EXHIBIT B PAYMENT 

SCHEDULE  

Eligible Expenditures:  
Vacant Building Category:  within the existing building footprint  
Existing Business Building Category: within the existing building and/or additions  
Rural Health Care Category: within the existing building, additions and/or new construction   
Eligible costs under all funding categories include, but are not limited to: materials and labor to install HVAC, electrical, 

plumbing, fire alarm/suppression systems, roofing, flooring, carpentry, drywall, paint, etc. This is not an exhaustive list; 

grantees should contact the Rural Development Division for questions about whether a specific expense is eligible under the 

program.   

  
The following costs are specifically prohibited under the program and may not be submitted for reimbursement or the 

matching funds requirement: building purchase, architectural costs, engineering costs, permit fees, surveys, legal fees, 

machinery & equipment, telephone hardware and software, computer hardware and software, furnishings, paving, fencing, 

kitchen equipment, refrigeration equipment, etc. This is not an exhaustive list; grantees should contact the Rural Development 

Division for questions about whether a specific expense is eligible under the program.  

  
Any company in which any project partner has an ownership or management interest in may act as a contractor for the 

renovation project only if the company holds a valid NC General Contractors license. The relationship must have been 

disclosed to the Rural Development Division and a copy of the company’s license must have been included in the application. 

Licensed contracting companies owned or operated by any project partner that are used in the renovation project will be 

required to submit original invoices from the provider for all labor, materials, services and subcontracted work plus proof that 

those invoices have been paid in full.  

  
Reimbursement Requirements:  
The Department of Commerce will reimburse 50% of eligible expenditures up to the total grant amount upon receipt of the 

following:  
1. A completed financial request form,  
2. Evidence that the 5% local government match has been satisfied (first payment request),  
3. Copies of eligible project invoices that support the request amount,   
4. Evidence that the invoices submitted for reimbursement have been paid-in-full. Evidence may include copies cleared 

checks, wire transfer or ACH receipts, and/or credit card receipts. Invoices paid with cash and those not paid in full 

will not be reimbursed, and   
5. Satisfaction of reporting requirements according to Exhibit C below.  

  
Eligible expenditures may not be incurred prior to the effective date or subsequent to the termination date of the grant. 

Payments are subject to the availability of funds.    
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Progress reports are due on January 15th and July 15th for each year that the grant remains open.  The final report and job verification 
documentation are due at the time of project completion or no later than 30 days after the grant end-date, whichever is sooner.  The 
reporting schedule remains in effect for the duration of the grant including time extensions.  

  
Failure to submit progress reports as required:  

1. Will result in non-payment of payment requests,  
2. Can result in the immediate termination of the grant,   
3. Can result in the demand for immediate repayment of any funds paid by The Department of Commerce, 

and  

4. Will negatively impact the grantee’s eligibility for future Commerce grants.  

  

  
EXHIBIT D JOB VERIFICATION AND CLOSE OUT REQUIREMENTS  

  
Building Reuse and Rural Health Care loans are eligible for forgiveness once the creation and maintenance of the full-time 

jobs committed for the project, as well as, all reporting requirements are approved by Commerce. Below are the requirements 

and procedure for approval.  

  
Job Verification  
To be considered eligible, a full-time job must be filled with one employee who works at least 35 hours per week and is paid 

at least minimum wage. Part-time, full-time equivalents, or contract/consulting positions are not eligible.  
Grantees should submit the following as evidence of job creation and maintenance:   
1. Job Certification Form—both the grantee and the participating business are required to complete respective sections of 

this form that attests to the creation of the number of jobs full-time jobs committed to receive the grant.  The form must 

be signed by the authorized representatives of the local government grantee and the participating business.  
2. NCUI 101 Forms - The grantee should submit copies of each company’s Employer’s Quarterly Tax and Wage Report 

(NCUI 101 forms) that have been submitted to the North Carolina Employment Security Commission according to the 

requirements below.  
• NCUI 101 Forms should be submitted to Commerce.  
• The forms must include the appropriate number of quarters to show that the company maintained the required 

employment level for six-consecutive months.   
• The employment level reported must meet or exceed the baseline number of employees reported at the time of the 

application plus the number of new, full-time jobs committed for the grant.   
• The jobs created and the baseline must be maintained concurrently during the same six-month period.   
• If the NCUI 101 forms include employees from other locations in North Carolina, the names of the employees 

working in the grant funded project facility should be highlighted, and a multi-site report should be provided.   
• If the NCUI 101 forms include both full and part-time employees an “f” should be written next to the name of each 

full-time employee and a “p” should be written next to the name of each part-time employee.   
3. Final Report—the grantee must submit the Final Report Form that describes the activities and outcomes of the project.     
4. Photos—the grantee must submit digital photos that show a variety of views of the completed project.  

  

  
All forms, including reporting and request for payment, can be found on the Commerce website at http://www.nccommerce.com/rgp  
Email completed forms and reports to   rgpreports@nccommerce.com .  

http://www.nccommerce.com/rgp
http://www.nccommerce.com/rgp
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City of Fayetteville (the “Governmental Unit”) enters into this Loan Agreement and  

Legally Binding Commitment (the “LBC,” including the “Loan,” defined below with Best 

Builders, LLC a North Carolina limited liability company (the “Owner” and, together with 

the Governmental Unit, the “Parties”).  

  

WHEREAS, pursuant to N.C.G.S. §§143B-472.127 and .128, the North Carolina Rural 

Infrastructure Authority (the “Rural Authority”) of the State of North Carolina (“State”) has 

awarded a grant (the “Grant”) to the Governmental Unit, and the North Carolina Department of 

Commerce (“Commerce”), an agency of the State, will administer the Grant; and  

  

WHEREAS, the Grant is memorialized in an agreement (the “Grant Agreement”) 

between Commerce and the Governmental Unit, and the Grant Agreement includes Exhibit A 

(Scope of Project), Exhibit B (Payment Schedule), Exhibit C (Reporting Schedule), Exhibit D  

(Closeout Schedule/Job Requirements), Exhibit E (this LBC, which incorporates by reference the  

Grant Agreement and its other Exhibits), Exhibit F (Promissory Note) and Exhibit G (Waiver of 

Confidentiality (“Waiver”)); and  

  

WHEREAS, without limitation, the Rural Authority awarded the Grant: (1) based on the 

application filed by the Governmental Unit and any subsequent materials supporting the 

application that have been approved of by Commerce in writing, all of which are incorporated 

into the Grant Agreement by reference; (2) based on the representation in the application that the 

Owner owns certain real property located at:  

  235 North McPherson Church Road 

  Fayetteville, NC 28304   
  

in Cumberland County, North Carolina (the “Property”); (3) based on Commerce’s Grant 

requirements and guidelines, which are incorporated herein and which may be amended, 

modified or supplemented and applied accordingly to the Grant Agreement and this LBC by 

Commerce in its sole discretion; and for (4) the creation and retention of certain jobs in the 

course of completing certain renovations/construction work at the Property (altogether, the  

“Project,” as summarized in Exhibit A to this Grant Agreement); and    

  

   WHEREAS, the Governmental Unit and the Owner are required to enter into this LBC as 

a condition of the Governmental Unit loaning the Grant funds to the Owner.     

  

NOW, THEREFORE, in consideration of the mutual promises and such other valuable 

consideration set out herein, the Parties mutually agree to the following terms and conditions:  

  

1. Third-Party Beneficiary.   The Parties agree that the State (including, without limitation, 

Commerce and the Rural Authority) is an intended third-party beneficiary of this LBC 

(including the Loan) and may, at its option, enforce the terms of this LBC or appear as a 

party in any litigation concerning the LBC.  
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2. Loan.  

a)  The Governmental Unit hereby loans to the Owner the sum of $70,000.00 (the  

“Loan”), which consists entirely of State Grant funds, to fund the Project.  Exhibit A 

to the Grant Agreement refers to the entity (or entities, as applicable) required to 

create and maintain certain full-time new jobs, as defined in Paragraph 3(a), to 

complete the Project under this LBC as the “Company,” the “Employer” and the 

“Business” (together and hereinafter, the “Business”).  The Owner specifically 

acknowledges that: it must repay the Loan in accordance with the terms of this LBC 

if the Business does not create and maintain the new jobs required by Paragraph 3(a) 

below; and as evidence of its obligation to repay the Loan, the Owner has executed 

the Promissory Note, Exhibit F to the Grant Agreement, which the Owner represents, 

acknowledges and agrees has been signed by every individual or entity that has any 

ownership interest in the Property and is fully binding on the Owner.  

b)  As conditions of receiving the Loan:  

i. The highest elected official of the Governmental Unit and a duly authorized 

representative of the Owner shall execute two originals of the LBC in its exact 

form (unless Commerce approves of a change to its terms in writing), and the 

Governmental Unit shall return one such original to Commerce;  

ii. Every individual or entity that has any ownership interest in the Property shall 

execute two originals of the Promissory Note in its exact form, and the 

Governmental Unit shall return one such original to Commerce; and  

iii. The Owner and the Governmental Unit shall ensure that an authorized 

representative of each Business executes a Waiver, Exhibit G to the Grant 

Agreement, and the Governmental Unit shall forward the original of any such 

Waiver to Commerce.  

 c) The Owner hereby represents and warrants that all Loan funds shall be utilized 

exclusively for the purpose of the Project and that it shall not make or approve of any 

improper expenditures of Loan funds.    

      

3. New Job Creation, Maintenance of New Jobs and Baseline Number of Jobs and  

Verification.      

a) New Job Creation and Maintenance of New Jobs and Baseline Number of Jobs.  A 

“New Job” shall mean a full-time job (consisting of at least 35 hours per week of 

employment and eligibility for all benefits generally available for full-time employees 

of the Business) which is with the Business, is located in North Carolina, has a wage 

at least equal to the minimum wage, is created and maintained by the Business in 

order to complete the Project and is over and above the 350 full-time jobs in North 

Carolina (“Baseline Number”) that the Business reported having at the time of the 

application for the Project. The Owner agrees that the Business shall be required to 

create and maintain in existence for six (6) consecutive months 150 New Jobs prior to 

the Termination Date, unless this term is extended pursuant to Paragraph 5.  Separate 

and apart from these New Jobs, the Owner agrees that the Business shall be required 
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to maintain in existence its Baseline Number of jobs for as long as it takes the 

Business to create and maintain its required number of New Jobs.      

 

b) Verification.  When the New Jobs required by Paragraph 3(a) have been created and 

maintained for six (6) consecutive months, the Owner shall notify the Governmental 

Unit so that it and/or Commerce can verify their creation and maintenance, as well as 

the maintenance of the Baseline Number of jobs and the satisfaction of all other 

conditions and terms of this LBC and the Project.  The Owner shall cause any 

Business to provide to the Governmental Unit and Commerce, or their respective 

designees, full and complete access to all records of the Business necessary to verify 

the number and types of jobs created and maintained, the wages paid to employees 

and all other conditions and terms of this LBC and the Project.  Failure of any 

Business to provide such access upon request shall constitute a material default by the 

Owner under the terms of this LBC and, in the sole discretion of the Governmental 

Unit and/or Commerce, may subject the Owner to repayment in an amount calculated 

under Paragraph 13 below.  

    

4. Changes in the Project or Other Conditions.  

a) A “Project Change” is any material alteration, addition, deletion or expansion of the 

Project, including (without limitation) material changes to construction or 

rehabilitation, the terms or conditions of the loan under the LBC, the required number 

of New Jobs, the matching investment in the Project, any cessation of business by the 

Owner or any Business and any filing of bankruptcy by the Owner or any Business.  

There shall be no Project Changes unless expressly approved of by Commerce and 

the Governmental Unit in a separate, prior written agreement stating, if applicable, 

the costs and schedule for completing the Project Change.  

b) Additionally, the Owner shall immediately notify the Governmental Unit of any 

change in conditions or local law, or any other event, which may significantly affect 

the ability of it or any Business to perform the LBC or the Project.  In their sole 

discretion, the Governmental Unit or Commerce may deem such a change in 

conditions, local law or other event to constitute a Project Change.  

    

5. Term of LBC.  The effective period of this LBC shall commence 12/9/2021 (“Effective 

Date”) and shall terminate 12/9/2023 unless terminated on an earlier date under the terms of 

this LBC (either one of which dates shall constitute the “Termination Date”) or unless 

extended for an express term in writing by the Governmental Unit.  

    

6. Independent Status of the Governmental Unit.  

a) The State (including, without limitation, the Rural Authority and Commerce) and the 

Governmental Unit are independent entities from one another and from the Owner 

and any third party (including, without limitation, any Business).  The Grant 

Agreement, the LBC, the Project and any actions taken pursuant to them shall not be 

deemed to create a partnership or joint venture between the State and the 
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Governmental Unit or between or among either of them and the Owner or any third 

party (including, without limitation, any Business).  Nor shall the Grant Agreement, 

the LBC or the Project be construed to make any employees, agents or members of 

the Owner or any third party (including, without limitation, any Business) into 

employees, agents, members or officials of the Governmental Unit or the State or to 

make employees, agents, members or officials of the Governmental Unit into 

employees, agents, members or officials of the State.  Neither the Owner nor any 

third party (including, without limitation, any Business) shall have the ability to bind 

the Governmental Unit or the State to any agreement for payment of goods or 

services or represent to any person that they have such ability.  Nor shall the 

Governmental Unit have the ability to bind the State to any agreement for payment of 

goods or services or represent to any person that it has such ability.    

b) The Owner and any third party (including, without limitation, any Business) shall be 

responsible for payment of all their expenses, including rent, office expenses and all 

forms of compensation to their employees.  The Owner and any third parties 

(including, without limitation, any Business) shall provide worker's compensation 

insurance to the extent required for their operations and shall accept full responsibility 

for payments of unemployment tax or compensation, social security, income taxes, 

and any other charges, taxes or payroll deductions required by law in connection with 

their operations, for themselves and their employees who are performing work 

pursuant to this LBC or the Project.  All expenses incurred by the Owner or any third 

party (including, without limitation, any Business) are their sole responsibilities, and 

neither the Governmental Unit nor the State (including, without limitation, Commerce 

and the Rural Authority) shall be liable for the payment of any obligations incurred in 

the performance of the Project.  

    

7. Project Records.  

a) The Owner shall maintain and cause any Business to maintain full, accurate and 

verifiable financial records, supporting documents and all other pertinent data for the  

Project in such a manner as to clearly identify and document the expenditure of the 

State funds provided under this LBC separate from accounts for other awards, 

monetary contributions or other revenue sources for this Project.  

b) The Owner shall retain and cause any Business to retain all financial records, 

supporting documents and all other pertinent records related to this LBC, the Loan 

and the Project for a period of five (5) years from the Termination Date.  In the event 

such records are audited, all such records shall be retained beyond the five-year 

period until the audit is concluded and any and all audit findings have been resolved.    

    

8. Monitoring, Reports and Auditing.  The Owner agrees to generate and to cause any 

Business to generate such reports regarding the LBC or the Project as may be requested by 

the Governmental Unit or the State (including, without limitation, the Rural Authority or 

Commerce) in such form as they may request, including after the Termination Date.  The  

Owner further grants and shall cause any Business to grant the Governmental Unit or the  
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State (including any of its agencies, commissions or departments such as Commerce, the  

North Carolina State Auditor and the North Carolina Office of State Budget and 

Management) and any of their authorized representatives, at all reasonable times and as 

often as necessary (including after the Termination Date), access to and the right to inspect, 

copy, monitor and examine all of the books, papers, records and other documents relating 

to the LBC or the Project.  In addition, the Owner agrees to comply and to cause any 

Business to comply at any time, including after the Termination Date, with any requests by 

the State (including, without limitation, the Rural Authority or Commerce) for other 

financial and organizational materials to permit the State to comply with its fiscal 

monitoring responsibilities or to evaluate the short- and long-range impact of its programs.    

    

9. Termination; Availability of Funds.  

a) If the Owner fails to fulfill in a timely and proper manner its obligations or violates 

any of its covenants or stipulations under the LBC or if any Business fails to fulfill 

those requirements applicable to it in the LBC, the Owner agrees that the 

Governmental Unit or Commerce has the right to terminate the LBC by giving the 

Owner written notice specifying the Termination Date, which shall be determined by 

the Governmental Unit or Commerce in their sole discretion.  Upon such termination, 

neither the State nor the Governmental Unit shall have any responsibility to make 

Loan payments.  Further, upon such termination, the Owner shall not expend any 

Loan funds without the express written authorization of the Governmental Unit and 

Commerce and shall return all unspent Loan funds to either the Governmental Unit or 

Commerce, upon request and as directed.     

b) If the Governmental Unit fails to fulfill in a timely and proper manner its obligations 

or violates any of the covenants or stipulations under its Grant Agreement with 

Commerce, the Owner agrees that Commerce has the right to terminate its Grant 

Agreement with the Governmental Unit and/or terminate this LBC by giving, as 

applicable, the Governmental Unit or the Governmental Unit and the Owner written 

notice specifying the Termination Date, which Commerce may determine in its sole 

discretion.  Upon such termination, neither the State nor the Governmental Unit shall 

have any responsibility to make Loan payments.  Further, upon such termination, the 

Owner shall not expend any Loan funds without the express written authorization of 

the Governmental Unit and Commerce and shall return all unspent Loan funds to 

either the Governmental Unit or Commerce, upon request and as directed.     

c) The obligations of the Rural Authority and/or Commerce to pay any Grant funds to 

the Governmental Unit and for the Governmental Unit to pay any Loan amounts to 

the Owner under this LBC are contingent upon the availability and continuation of 

funds for such purpose.  If funds for the Grant and therefore the Loan become 

unavailable, the Owner agrees that either Commerce or the Governmental Unit has 

the right to terminate this LBC by giving written notice specifying the Termination 

Date, which either the Governmental Unit or Commerce may determine in their sole 

discretion.  Upon such termination, neither the State nor the Governmental Unit shall 

have any responsibility to make Loan payments.  Further, upon such termination, the 
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Owner shall not expend any Loan funds without the express written authorization of 

the Governmental Unit and Commerce and shall return all unspent Loan funds to the 

Governmental Unit or Commerce, upon demand and as directed.  

      

10. Liabilities and Loss.  The Owner hereby agrees to release, indemnify and hold harmless the 

Governmental Unit and the State (including the Rural Authority and Commerce), and their 

respective members, officers, directors, employees, agents and attorneys (hereinafter 

collectively referred to as "Indemnified Parties"), from any claims of third parties 

(including, without limitation, any Business) arising out of any act or omission of the 

Owner or any third party (including, without limitation, any Business) in connection with 

the performance of this LBC or the Project, and for all losses arising from implementation 

of this LBC or the Project. Without limiting the foregoing, the Owner hereby releases the 

Indemnified Parties from, and agrees that such Indemnified Parties are not liable for, and 

agrees to indemnify and hold harmless the Indemnified Parties against, any and all liability 

or loss, cost or expense, including, without limitation, reasonable attorneys’ fees, fines, 

penalties and civil judgments, resulting from or arising out of or in connection with or 

pertaining to, any loss or damage to property or any injury to or death of any person 

occurring in connection with the Project, or resulting from any defect in the fixtures, 

machinery, equipment or other property used in connection with the Project or arising out 

of, pertaining to, or having any connection with, the Project or the financing thereof 

(whether or not arising out of acts, omissions or negligence of the Owner or of any third 

party (including, without limitation, any Business), or of any of their agents, contractors, 

servants, employees, licensees, lessees, or assignees), including any claims and losses 

accruing to or resulting from any and all subcontractors, material men, laborers and any 

other person, firm or corporation furnishing or supplying work, services, materials or 

supplies in connection with the Project.  

    

11. Owner Representations and Warranties.  The Owner hereby represents and warrants that:  

  a)  The Owner and every Business are duly authorized to do business under North 

Carolina law and are not delinquent on any federal, state or local taxes, licenses or 

fees.  

  b)  This LBC has been entered into and executed on behalf of the Owner by an individual 

with full actual and apparent authority to bind the Owner to the terms hereto, and the 

execution and delivery of this LBC have been duly authorized by all necessary action, 

and are not in contravention of law nor in contravention of any certificate of 

authority, bylaws or other applicable organizational documents of the Owner, nor are 

they in contravention of the provisions of any indenture, agreement or undertaking to 

which the Owner is a party or by which it is bound.  

  c)  The Promissory Note has been executed by every individual or entity that has any 

ownership interest in the Property and is fully binding on the Owner.  
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  d)  There is no action, suit, proceeding or investigation at law or in equity before any 

court, public board or body pending, or, to the Owner’s knowledge, threatened 

against or affecting the Owner, that could or might adversely affect the Project, the 

creation of the New Jobs or any of the transactions contemplated by this LBC, or the 

validity or enforceability of this LBC or the Owner’s ability to discharge its 

obligations under this LBC.    

  e) Upon the Owner’s reasonable inquiry of any Business, there is no action, suit, 

proceeding or investigation at law or in equity before any court, public board or body 

pending, threatened against or affecting any Business that could or might adversely 

affect the Project, the creation of the Jobs or any of the transactions contemplated by 

this LBC or the validity or enforceability of this LBC or the ability of any Business to 

create the Jobs specified herein.    

  f)  No consent or approval is necessary from any governmental authority as a condition 

to the execution and delivery of this LBC by the Owner or the performance of any of 

its obligations hereunder, or else all such requisite governmental consents or 

approvals have been obtained.  The Owner shall provide the Governmental Unit or 

Commerce with evidence of the existence of any such necessary consents or 

approvals at the time of the execution of this LBC.  

  g)  The Owner is solvent and has inquired of and received reasonable evidence from any 

Business of the solvency of that Business.  

  h)  A cash match grant, loan or other funding (“Cash Match”) equal to the amount of the  

Loan shall have been unconditionally committed to the Project.  The Governmental  

Unit shall have procured and contributed at least five percent (5%) of this Cash 

Match, but no part of this 5% contribution can have derived, either directly or 

indirectly, from any other State or federal source. The Owner hereby represents and 

warrants that all Cash Match funds shall be utilized exclusively for the purpose of the 

Project and that it shall not make or approve of improper expenditures of Cash Match 

funds.  The Owner shall expend all Cash Match funds prior to or simultaneously with 

and at the same rate as its expenditure of Loan funds.    

    

12. Cessation/Termination, Bankruptcy, Dissolution or Insolvency.  

  a)  The Owner shall at all times preserve its legal existence, except that it may merge or 

consolidate with or into or sell all or substantially all of its assets to any entity that 

expressly undertakes, assumes for itself and agrees in writing to be bound by all of the 

obligations and undertakings of the Owner contained in this LBC.  If the Owner so 

merges, consolidates or sells its assets without such an undertaking being provided, it 

agrees to repay to the Governmental Unit or Commerce, upon request and as directed, 

all unspent Loan funds.  Further, any merger, consolidation or sale without such an 

undertaking shall constitute a material default under this LBC, and the Governmental 

Unit or Commerce may terminate the LBC upon written notice to the Owner and hold 

the Owner liable for any other repayment provided for under this LBC.  
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  b)  Other than as provided for in Paragraph 12(a), if the Owner or any Business ceases to 

do business or becomes the subject of any bankruptcy, dissolution or insolvency 

proceeding prior to the Termination Date, the Owner shall give the Governmental 

Unit immediate notice of the event, shall not expend any Loan funds without the 

express written authorization of the Governmental Unit and shall return all unspent 

Loan funds to the Governmental Unit or Commerce, upon demand and as directed 

and if permissible under applicable bankruptcy, dissolution or insolvency law.  

  c)  If the Owner fails to provide the Governmental Unit notice of the Owner or any 

Business ceasing to do business or becoming the subject of any bankruptcy, 

dissolution or insolvency proceeding prior to the Termination Date, it shall constitute 

a material default under this LBC.  If there is such a cessation or such a proceeding, 

the Governmental Unit or Commerce may terminate the LBC upon written notice to 

the Owner.  Upon such termination, the Owner shall not expend any Loan funds 

without the express written authorization of the Governmental Unit and shall return all 

unspent Loan funds to the Governmental Unit or Commerce upon demand and as 

directed and if permissible under applicable bankruptcy, dissolution or insolvency 

law.  

  d)  Notwithstanding the foregoing and wherever referred to in this LBC, “ceases to do  

business” shall not include (1) ceasing operations to maintain, service or upgrade real or 
personal property of the Owner, (2) season shutdowns of operations as long as such 
cessation does not exceed a total of four (4) weeks in any calendar year (excluding time 

attributable to an event of force majeure as described below) and (3) under the 
circumstances for the period of time described in Paragraph 22 below.  

      

13. Additional Repayment Requirements and Remedies.  

a)  The repayment requirements and remedies addressed in this Paragraph 13 are in 

addition to those repayment requirements and other remedies set forth elsewhere in 

this LBC, including the requirements to repay unspent Loan funds.  No remedy 

conferred or reserved by or to the State or the Governmental Unit is intended to be 

exclusive of any other available remedy or remedies, but each and every such remedy 

shall be cumulative and shall be in addition to every other remedy provided for in this 

LBC, or now or hereinafter existing at law, in equity, or by statute, and any such right 

or power may be exercised from time to time and as often as may be deemed 

expedient.  

b)  The Owner acknowledges that the Grant by the Rural Authority and the Loan by the 

Governmental Unit are predicated upon the creation and maintenance of the New Jobs 

and maintenance of the Baseline Number of jobs required by Paragraph 3(a) and that 

failure to create and/or maintain them will constitute a material default of this LBC.  
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 i.  If the Business fails to create and maintain such New Jobs, then the Owner shall 

repay to the Governmental Unit or Commerce, as directed, an amount equal to 

the product of (i) $466.67 (the amount of Loan funds divided by the number of 

New Jobs required to be created in Paragraph 3(a) and (ii) the number of New 

Jobs required to be created in Paragraph 3(a), minus the number of New Jobs 

actually created, above the Baseline Number reported, that have been in 

existence for six (6) consecutive months.    

 ii.  Additionally, in the event that the Business fails to maintain its Baseline 

Number of jobs as required under Paragraph 3(a), the Business shall lose credit 

for any qualifying New Jobs under this LBC by the same number of jobs that 

the Baseline Number is short.  For example, if the Baseline Number of jobs falls 

short by three (3) jobs as of the date the Business has created and maintained all 

required New Jobs, the number of New Jobs deemed created and maintained 

shall be reduced by three (3).  The amount the Business must repay shall then be 

calculated in accordance with Paragraph 13(b)i.  

 iii.  Either Commerce or the Governmental Unit shall notify the Owner in writing of 

the amount to be repaid and direct the Owner whether to repay such amount to 

the Governmental Unit for return to Commerce or repay the amount directly to 

Commerce.  All such amounts shall be due immediately upon demand by the 

Governmental Unit or Commerce.  If not paid within thirty (30) days following 

demand, the unpaid amount due hereunder and under the Promissory Note shall 

bear interest at the rate of 10% per annum after demand until paid.  Upon 

default in such payment, the Governmental Unit or Commerce may employ an 

attorney to enforce their respective rights and remedies, and the Owner hereby 

agrees to pay the legal costs and reasonable attorneys’ fees of the Governmental 

Unit and Commerce plus all other reasonable expenses incurred by such party 

in exercising any of its rights and remedies upon such defaults.  

   

c) If there is a breach of any of the requirements, covenants or agreements in this LBC 

(including, without limitation, a failure to repay the amount required under Paragraph 

13(b) within the time required), or if there are any representations or warranties which are 

untrue as to a material fact in this LBC or in relation to the LBC or the Project (including 

the performance thereof), the Owner agrees that the Governmental Unit or Commerce 

may require repayment from the Owner of an amount of Loan funds to be determined in 

their sole discretion but not to exceed the amount of Loan funds the Owner has already 

received under this LBC.  Such requirements, covenants or agreements include but are 

not limited to Paragraphs 2, 3, 4, 9, 11 and 12 of this LBC.  

      

14. No Waiver by Governmental Unit or the State.  Failure of the Governmental Unit or the 

State (including, without limitation, the Rural Authority and Commerce) at any time to 

require performance of any term or provision of this LBC shall in no manner affect the 

rights of the Governmental Unit or the State at a later date to enforce the same or to enforce 
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any future compliance with or performance of any of the terms or provisions hereof.  No 

waiver of the Governmental Unit or the State of any condition or the breach of any term, 

provision or representation contained in this LBC, whether by conduct or otherwise, in any 

one or more instances, shall be deemed to be or construed as a further or continuing waiver 

of any such condition or of the breach of that or any other term, provision or representation.  

    

15. Waiver of Objections to Timeliness of Legal Action.  The Owner knowingly waives any 

objections it has or may have to timeliness of any legal action (including any administrative 

petition or civil action) by the Governmental Unit or the State (including Commerce) to 

enforce their rights under this LBC.  This waiver includes any objections the Owner may 

possess based on the statutes of limitations or repose and the doctrines of estoppel or 

laches.  

    

16. Special Provisions and Conditions.  

a) Nondiscrimination.  The Owner agrees that it will not, and will ensure that the 

Business will not, discriminate by reason of age, race, religion, color, sex, national 

origin or disability related to the activities of this LBC or the Project.  

b) Compliance with Laws.  The Owner shall at all times, and shall cause any Business at 

all times to, observe and comply with all laws, regulations, codes, rules, ordinances 

and other requirements (together, “Laws”) of the state, federal and local governments 

which may in any manner affect the performance of the LBC or the Project.    

c) Non-Assignability.  The Owner shall not assign or transfer any interest in the LBC 

without the prior written consent of the Governmental Unit and Commerce; provided 

however, that claims for money due to the Owner from the Governmental Unit under 

this LBC may be assigned to any commercial bank or other financial institution 

without such approval.  

d) Personnel. The Owner represents that it and any Business have or will secure at their 

own expense all personnel required to monitor, carry out and perform the scope of 

services of this LBC and the Project.  Such employees shall not be employees of the 

State (including, without limitation, the Rural Authority or Commerce) or the 

Governmental Unit.  Such personnel shall be fully qualified and shall be authorized 

under state and local law to perform such services.  

17. Notice.  All notices required or permitted hereunder and all communications in respect 

hereof shall be in writing and shall be deemed given when personally delivered or when 

deposited in the United States Mail, certified, return receipt requested, postage prepaid, and 

addressed as follows:  
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If to the Governmental Unit:                      Attn: Douglas J. Hewett  

                 City of Fayetteville 

                                                                 433 Hay St. Fayetteville, NC 28301 

   

To the Owner:  Attn: 

EClerx, LLC 

Prital Shah 

235 North McPherson Church Road. Fayetteville, 

NC 28301 

  

  or addressed to such other address or to the attention of such other individual as either party 

above shall specify in a notice pursuant to this subsection.  

    

18. Entire Agreement.  This LBC supersedes all prior agreements between the Governmental 

Unit and the Owner with regard to the Loan and the Project and expresses their entire 

understanding with respect to the transactions contemplated herein, and shall not be 

amended, modified or altered except pursuant to a writing signed by both Parties.  

    

19. Execution.  This LBC may be executed in one or more counterparts, each of which, when 

executed, shall be deemed an original, and all such counterparts, together, shall constitute 

one and the same LBC which shall be sufficiently evidenced by one of such original 

counterparts.  

    

20. Construction.  This LBC shall be construed and governed by the laws of the State of North 

Carolina.  

    

21. Severability.  Each provision of this LBC is intended to be severable and, if any provision 

of this LBC is held to be invalid, illegal or unenforceable in any respect, such invalidity, 

illegality or unenforceability shall not affect or impair any other provision of this LBC, but 

this LBC shall be construed as if such invalid, illegal or unenforceable provision had not 

been contained herein.  

 

    

22. Force Majeure.  If (a) during the Grant Term the real or personal property located on or 

constituting the Property suffers damage or destruction caused by acts of God, fires, floods, 
storms, insurrection, riots, acts of the public enemy, national catastrophe, or similar unexpected 
events, (b) such damage or destruction was not principally caused by the negligence, willful 

misconduct or violation of applicable law by the Owner, (c) the Owner uses reasonable efforts 
to repair, or to work around, such damage or destruction reasonably promptly, and (d) as a 
direct result of such damage or destruction the Owner cannot satisfy the requirements and 
obligations of Sections 3 of this Agreement as and when this Agreement requires, then the 

Owner will be entitled to an extension of time not to exceed sixty (60) days to satisfy the 
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requirements and obligations of Section 3 of this Agreement; provided that the Governmental 
Unit in its sole discretion with respect to the obligations it is owed by the Owner, may elect to 
extend that sixty day period to give the Owner additional time to satisfy those requirements.  

  

IN WITNESS WHEREOF, the parties hereto have executed this LBC as of the date first 

above written.  

 

    

Governmental Unit Name:   

             City of Fayetteville___________________________  

     

        

    Signature:    [SEAL]  

        

        

    Printed Name:    

 
        

        

    Title:    

 
        

           

  Owner Name:    

                 EClerx, LLC     

      

        

    Signature:    [SEAL]  

       

 

  

        

    Printed Name:  __________________________________________________ 

 

        

        

    Title:    
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For VALUE RECEIVED and subject to the terms of and secured by the Rural Economic 

Development Loan Agreement and Legally Binding Commitment – Private-Owner Building 

Reuse Program, Reference Number 2021-045-3201-2587 (“LBC,” which is incorporated by 

reference herein), the undersigned borrower[s] (the “Owner”) jointly and severally promise[s] to 

pay to lender the City of Fayetteville or its assigns (together, the “Governmental Unit”) or to the 

intended third-party beneficiary of this Promissory Note, the North Carolina Department of 

Commerce (“Commerce”), upon demand and as directed by either the Governmental Unit or  

Commerce, an amount of principal loan (“Loan”) funds under the LBC up to and including 

$70,000.00 Dollars but which amount shall not exceed the amount of Loan funds the Owner has 

actually received under the LBC, plus interest and attorney’s fees as addressed below.  Unless 

otherwise specified herein, capitalized terms in this Promissory Note shall have the same 

meaning as those set forth in the LBC.  

  

The Owner acknowledges and represents that: (i) the undersigned is or are the only 

person(s), entity or entities who or that have any ownership interests in the certain real property 
located at:  

  235 North McPherson Church Road    
Fayetteville, NC 28301  

  

in Cumberland County, North Carolina (the “Property”); and (ii) the undersigned shall be 

jointly and severally liable for any and all debts secured by this Promissory Note.  

   

The Owner further acknowledges that: (i) in order for the Owner to receive the Loan, the  

LBC requires the Owner to complete a “Project”; (ii) in order for the Owner to receive the Loan, 

what the LBC identifies as the “Business” must maintain certain jobs and create and maintain 

certain other jobs in working with the Owner to complete the Project; (iii) the Loan from the 

Governmental Unit to the Owner under the LBC consists entirely of a grant from the State of 

North Carolina to the Governmental Unit, subject to certain clawback provisions; (iv) Commerce 

is an intended third-party beneficiary to the LBC and to this Promissory Note; and (v) the LBC 

specifies those circumstances in which the Governmental Unit or Commerce can terminate the 

LBC and require the Owner to repay an amount of Loan funds according to a formula or else in 

an amount to be determined in the sole discretion of the Governmental Unit or Commerce but 

which amount shall not exceed the amount of Loan funds the Owner has actually received under 

the LBC.     

  

Upon default, the Governmental Unit and/or Commerce may employ attorneys to enforce 

their rights and remedies under this Promissory Note and the LBC, and the Owner agrees to pay 

their reasonable attorneys’ fees, plus all other reasonable expenses they incur in exercising their 

rights and remedies upon default.  The rights and remedies of the Governmental Unit and 

Commerce, as described in this Promissory Note and the LBC, shall be cumulative and may be 

pursued singly, successively or together against the Owner (including each of the undersigned), 

the Property, or any other funds, property or security held by the Owner for payment or security, 

in the sole discretion of the Governmental Unit and Commerce.  The failure to exercise any such 
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right or remedy shall not be a waiver or release of such rights or remedies or the right to exercise 

any of them at another time.  

  

The Owner hereby waives protest, presentment, notice of dishonor and notice of 

acceleration and maturity and agrees to remain bound for the payment of principal, interest and 

all other sums due under this Promissory Note and the LBC, notwithstanding any change or 

changes by way of release, surrender,  exchange, modification or substitution of any security for 

this Promissory Note, or by way of any extension or extensions of time for the payment of 

principal and interest; and the Owner waives all and every kind of notice of such change or 

changes and agrees that the same may be made without notice of or consent to any of them.  

  

This Promissory Note may not be amended, changed or altered except in writing 

executed by the Owner, the Governmental Unit and Commerce.    

  

If not repaid within 30 days following demand hereunder, the Loan funds demanded by 

the Governmental Unit or Commerce under this Promissory Note shall bear interest at the rate of 

10% per annum after demand until repaid.  If either the Governmental Unit or Commerce 

initially demands Loan repayment from the Owner (“First Demand”) in an amount less than the 

Loan funds the Owner has actually received under the LBC but, failing to receive repayment 

and, in its discretion under the LBC, increases the Loan repayment demand (“Second Demand”) 

to the full amount the Owner has received under the LBC, then such interest on the difference 

between the First and Second Demands shall begin to accrue as of the date of the Second 

Demand.    

  

For example, if under the terms of the LBC, a Business engages in an improper 

expenditure of Loan funds, the Governmental Unit has the discretion to require in a First 

Demand the partial repayment of Loan funds received by the Owner.  Interest will begin to 

accrue at 10% per annum on whatever portion of the sum is not repaid as of the 31st day after the 

First Demand.  Further, if the Owner fails to repay the First Demand in full, the Governmental 

Unit retains the discretion under the LBC to terminate the LBC and issue a Second Demand for 

the full repayment by the Owner of all Loan funds.  Interest will continue accruing at 10% per 

annum on the original principal amount still unpaid from the First Demand and, following the 

expiration of 30 days from the Second Demand, interest will begin to accrue at 10% per annum 

on the additional unpaid principal Loan amount in the Second Demand.    

  

Payment shall be made in lawful money of the United States of America via United 

States Mail First Class, Federal Express or UPS to the attention of the person at the address or in 

person at the address of the Governmental Unit or Commerce as directed in writing.  

  

This Note shall be governed by, and construed in accordance with, the laws of the State 

of North Carolina.  
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IN WITNESS WHEREOF, the undersigned has (have) caused these presents to be 

executed under seal, pursuant to authority duly given, the day and year first above written.  

  

EVERY SIGNATORY BELOW EXPRESSLY REPRESENTS THAT ALL 

INDIVUDALS OR ENTITIES WITH ANY OWNERSHIP INTERESTS IN THE PROPERTY 

HAVE EXECUTED THIS PROMISSORY NOTE.  

  

      

        

        

    Dated as of:   ,  20   

 
       

       

     If by Individual:   

 
       

       

    Signature:   [SEAL]  

       

       

    Printed Name:   

 
      

        

             

        

    Dated as of:   ,  20   

 
       

       

    If by Entity:   

 
       

       

    Signature:   [SEAL]  

       

       

    Printed Name:   
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 Name of Taxpayer    

                                EClerx, LLC___________________________________ 

  

 Address:     235 North McPherson Church Road. Fayetteville, NC 28301           Phone: 646-368-6177 

 

NC Unemployment Insurance Acct # ________________________    Fed Tax ID# 98-0366881 

 

         I hereby waive any right to confidentiality, as found in N.C.G.S. 96-4 or otherwise, for the 

limited purpose of authorizing disclosure of certain information contained in the quarterly 

unemployment insurance tax records of the above-named taxpayer (hereinafter, “Company”) 

filed with the Division of Employment Security (“DES”) of the North Carolina Department of 

Commerce to the City of Fayetteville (“Governmental Unit”) and to the employees of the Rural 

Economic Division of the North Carolina Department of Commerce (“Rural Division”) and 

members of the North Carolina Rural Infrastructure Authority (“Rural Authority”) for the limited 

purpose of evaluating the issuance of and, in the event of such issuance, administering and 

ensuring compliance with, a grant and loan pursuant to N.C.G.S. 143B-472.127 and .128.  

              I recognize that DES is authorized to provide this information to the public officials of the 

Governmental Unit, the Rural Division and the Rural Authority in the performance of their public 

duties and that the verification of employment information for the purpose of administering the 

grant and loan at issue is within the scope of the public duties of the Governmental Unit, the Rural 

Division and the Rural Authority.  I hereby authorize DES to disclose information contained in the 

Company’s quarterly unemployment insurance tax records (the NCUI-101 or successor form) to 

the Governmental Unit, the Rural Division and/or the Authority for these purposes.  

I recognize that unemployment insurance tax information provided in the aggregate to  

DES and disclosed to the Governmental Unit, the Rural Division and/or the Authority, and the 

Company’s aggregated tax and wage information provided to or otherwise in possession of the 

Governmental Unit, the Rural Division and/or the Authority, may be treated as public 

information.  This waiver is not intended to release the Governmental Unit, the Rural Division 

and/or the Authority from any obligation they may have under North Carolina law to maintain 

the confidentiality of any and all information which could reveal or permit someone to ascertain 

the identity of any individual employee or that employee’s line item unemployment insurance 

tax or other tax or wage information.  

  

 
Signature Chief Financial Officer or Other Authorized Company Official  

  

   

 
 Print Name    Title  
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The Department of Commerce strongly encourages, but does not require, the Governmental Unit 

secure the funds loaned to the property owner, Best Building, LLC a North Carolina limited 

liability company, with a Deed of Trust on the property.   

  

Please check the appropriate box below indicating the intention of the Governmental Unit:  

  

  

 The Governmental Unit will secure the funds with a Deed of Trust listing the City of 

Fayetteville as the beneficiary in the amount of $70,000.00.  

  

  

  

 The City of Fayetteville (“Governmental Unit”) has elected NOT to secure with a deed of 

trust on the subject property the $70,000.00 in grant funds awarded by the North  

Carolina Department of Commerce (“Commerce”) for a building reuse grant.  

Governmental Unit acknowledges and agrees that it is liable to the State for any grant 

funds that must be repaid under the Grant Agreement or Legally Binding Commitment, 

including (without limitation), any required repayments due to the property owner’s failure 

to create and maintain jobs, which could include the full amount of the grant.  

Governmental Unit acknowledges that its liability to Commerce arises whether or not it is 

able to collect any repayment from the property owner under the Legally Binding 

Commitment, but still elects not to obtain a deed of trust on the subject property.  

  

Please fill in the box below:  

  

 Governmental Unit Name:           City of Fayetteville__________________________________  

  

By (Signature):                             __________________________________________________  

  

Printed Name:         ___________________________________________________   

  

Title:                                              __________________________________________________  

  

Date:                                              __________________________________________________  
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